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CONSTITUTIONAL CONCEPTIONS: 
A CONTRAST 

BY WILLIAM D. RITER 

Many writers on constitutional law, some but not all of them 
possessing a profound insight into the science of government, 
have often endeavored to explain the fundamental ideas which 
entered into the formation of the Federal Constitution. Upon 
one theme, which has engaged the earnest attention of all, there 
has been substantial unanimity; and that is that the line which 
separates the Nation from the State is established in bold relief. 
The line of cleavage, it is admitted by all, is not defined with 
meticulous care, but is derived from a consideration of the basic 
powers entrusted to the Nation. It is agreed that whatever 
powers are not expressly or impliedly granted to the Nation are 
reserved to the States or to the people. No other conclusion is 
indeed permissible, this being the very language of one 1 of the first 
ten Amendments, all of which were proposed within a few weeks 
after the Government was founded. The absence of these Amend- 
ments from the original draft of the Constitution, all but two of 
them being in the nature of a Bill of Rights, for a time threatened 
its adoption, the opponents of ratification being won over by 
promises that at the earliest opportunity they would be formally 
proposed. This is forcibly shown by the introductory part of the 
resolution under which their submission to the States was made: 

The Conventions of a number of the States having at the time of their 
adopting the Constitution expressed a desire, in order to prevent misconstruc- 
tion or abuse of its powers, that further declaratory and restrictive clauses 
should be added: And as extending the ground of public confidence in the 
Government will best insure the beneficent ends of its institution — Resolved 
. . . That the following articles be proposed to the legislatures of the 
several States, as Amendments to the Constitution of the United States. 2 

1 The powers not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the people. 

2 This resolution was passed by the first Congress, which convened at New York on March i, 
1789. 
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Many well known statesmen of an earlier generation, revered 
in their day for their broad vision, but whose admonitions have 
unhappily had little influence upon the present age, were ac- 
customed to assert that the whole foundation on which these 
respective governmental powers rested was apt to crumble if 
this division between the Nation and the State was not to be 
sedulously maintained. They repeatedly asserted that it was 
essential to the perpetuity of our institutions that the separation 
of these powers, then supposed to be wisely balanced, should be 
scrupulously upheld. It was openly proclaimed that the Nation, 
possessing such powers as were then supposed to be conferred, was 
abundantly endowed to attain in the fullest measure the great 
and enduring ends of national existence. On the other hand the 
evil consequences that must result if the State's power of control 
over domestic matters was to be withdrawn, were recognized by 
all. 

All of this of course presupposes that in adopting the Constitu- 
tion the people had well settled convictions as to the proper line 
of demarcation between the Nation and the State. It moreover 
gives emphasis to the fact that they possessed an abiding faith in 
their ability effectively to function within the two fields of activ- 
ities thus circumscribed and drawn. To assert that the powers 
accorded to the one or to the other must be separately pre- 
served if the great object of our national well being is to be at- 
tained, is but an implied avowal of the capacity of the people to 
reach the maximum of efficiency within the two orbits of govern- 
mental activities. No one was then prepared to advocate the 
doctrine that the States must receive outside guidance and as- 
sistance in matters with which they alone were concerned. The 
utter helplessness of the Colonies under the Articles of Con- 
federation to achieve national strength was, however, everywhere 
recognized. It was this very impotency which gave rise to an 
insistent demand that a Federal Convention be called. Its 
authority was in strictness limited to formulating amendments 
to the existing Articles of Confederation. When some of its far- 
visioned members, convinced of the absolute futility of such a 
course, began preparing not amendments but an entirely new 
Constitution, many an acrimonious debate took place. Open 
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charges of wanton usurpation of authority were not infrequently 
made. For a while grave fears were entertained that these fun- 
damental differences could not be composed. But in the end 
hope triumphed over despair. 

It is of course axiomatic that although supreme with respect 
to all matters committed to its charge, the Government of the 
United States possesses only those powers which are expressly or 
impliedly delegated. The States still enjoy all the powers of 
sovereignty which were not surrendered to the Nation. But 
their unwillingness to surrender to the Federal Government all 
of the attributes of sovereignty which they had strikingly exhib- 
its the then prevalent notion that, within the sphere reserved to 
themselves, the States could more effectively promote the general 
welfare of all. 

A comparison of the underlying conceptions prevailing at the 
time of the adoption of the Constitution with those of to-day 
presents in truth a remarkable contrast. That instrument still 
remains unaltered in its most essential features, but a radical 
change in the public mind has taken place with respect to the 
extent of the powers which the States and the Nation respectively 
enjoy. At the beginning the former looked with jealous concern 
on any attempt by Congress to deal with matters of local con- 
cern. To-day there is a wide-spread feeling that the States have 
outgrown their usefulness. And as a necessary corollary there 
is an alarming tendency to insist that the Constitution be in- 
terpreted in such a way as to impose no limits on Federal activi- 
ties whatever. 

It must not of course be overlooked that this change of senti- 
ment is in great part possibly due to a fuller realization of how 
broad some of the Nation's powers really are. While it can with 
accuracy be said that the Constitution itself has not changed, 
the truth is that not even its founders had in mind how far- 
reaching some of its language was destined to become. Who, 
for example, would have been able to point out at the time it 
came into existence the extent of the power flowing from these 
simple words: "The Congress shall have power ... to 
regulate commerce with foreign nations, and among the several 
States"? Their meaning has given rise to endless controversies 
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which have challenged the attention of the highest court of the 
land for over a hundred years. The process of interpretation, 
necessarily slow and laborious, has been attended, it is true, by 
numerous divisions among the members of the court, but always 
with profound reasoning and an exhibition of mutual self-respect 
and restraint that have done so much to inspire confidence. 
Upon these words alone depends the validity of a mass of Federal 
legislation which is being augmented every year. Comprehend- 
ing as they do every species of commercial intercourse, it is 
now unquestioned that Congress possesses the power to regulate 
the railroads, the telegraphs, and the telephones; to prescribe their 
interstate rates; to control their intrastate rates to the extent of 
removing any discrimination against the former; to determine 
the measure of liability for injuries to their employes; to fix 
their hours of labor; to prescribe, at least within certain limits, 
their rates of pay; to govern navigation; to regulate the payment 
of seamen's wages; to establish harbor lines; to say what bridges 
shall be built across navigable streams; to prevent the transporta- 
tion of improper film pictures; to punish any one for transporting 
a woman from one State to another for immoral purposes, even 
if not done for commercialized vice; and to suppress monopolies 
and restraints of trade. 

Leaving to one side its authority to legislate with respect to 
the census, treason, national elections, national territory, and 
prohibition, all the powers vested in Congress by the Constitu- 
tion over subjects of legislation are to be found in no more than 
eighteen cryptic sentences. When we stop to consider that two 
of these relate to taxes and to commerce, and that the remaining 
sixteen relate to borrowing money, to naturalization, copyrights, 
patents, bankruptcy, the coinage of money, counterfeiting, the 
fixing of weights and measures, the establishment of post offices, 
post roads and courts, offenses on the high seas, war, the army 
and the navy, the militia, the seat of government, and jurisdic- 
tion over forts, arsenals, etc., we begin to see how circumscribed 
the powers of Congress really are. And yet the official set of 
statutes embracing all laws, both public and private, enacted 
since the Government was founded, comprises over thirty-eight 
thousand quarto pages. 
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The very fact that these powers, however broad and important 
each one is, are so few in number, is proof enough that the people 
who adopted the Constitution had unbounded confidence in their 
ability to grapple with matters of purely State concern. With 
respect to matters of National concern, where all alike were more 
or less affected by discordant and antagonistic commercial 
legislation; with respect to the pitiful absence of any effective 
power to raise revenue under the Articles of Confederation, even 
to discharge the indebtedness incurred in the War of Independ- 
ence; with respect to rules of commerce whereby one State was 
able to enforce its own policy, however injurious to the trade of 
another; and with respect to treaties with foreign nations who 
were accusing us of bad faith in carrying them out when the 
truth is we lacked the power to do so, there was indeed a grow- 
ing conviction that complete demoralization was bound to ensue 
unless something was speedily done. It was apparent to all that 
weakness and discord must be supplanted by strength and unity. 

But no State doubted its ability to manage its own affairs. 
Not only was that thought never entertained, but from the time 
the framers of the Constitution entered upon their task in May 
until their work was completed in September, the whole struggle 
was over the extent of the sovereignty which each State was will- 
ing to surrender. On more than one occasion the jealousy of the 
smaller States, fearful lest their control would pass into the hands 
of the larger, threatened the whole proceedings with failure. 
But not once did any member arise to assert that a Nation was 
needed to govern the people in the sturdy ways of local citizen- 
ship. 

All this is now changed. A new generation, with new 
ideas, new aspirations, and new conceptions, has come into being. 
Any attempted interference by Congress with matters which once 
at least were regarded as essentially local now meets with but a 
listless or at best half-hearted resistance. With the people ap- 
parently resigned to the notion that their standards and ideals 
are incapable of realization unless imposed upon every other 
section, there is an increasing tendency to disregard all geograph- 
ical barriers by resorting to powers that acknowledge no limit 
other than the Nation itself. This evolution of thought, remark- 
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able for its tendency to ignore all legal restraints, has no doubt 
been measurably accelerated by the slow but steady process of un- 
folding the tremendous possibilities that lie in the power com- 
mitted to Congress of regulating commerce among the several 
States. However simple these words appear upon their face, 
their true scope and meaning have given rise to judicial contro- 
versies almost without number. Many of the ablest opinions of 
the Supreme Court, noteworthy for their fine display of reasoning 
but exhibiting in many instances a wide diversity of views, have 
been devoted to their consideration. The outstanding feature, 
however, in this process of constitutional interpretation, necessa- 
rily slow because the ever-changing conditions of civilization can 
not be anticipated and therefore must be dealt with only as they 
arise, is the conviction which has been irresistibly forced upon 
the people, not however without an occasional murmur of dis- 
satisfaction, of the complete supremacy of the Nation over the 
State. 

Whenever a conflict between the two has been presented, no 
matter what form the conflict may have taken, the State has 
invariably been forced to yield. At first blush it would seem 
that any possibility of conflict between two such sovereignties, 
each exercising legislative power in its own field, is extremely 
remote. But it must not be overlooked that there are numerous 
matters concerning which a State may legislate, even though the 
ultimate right of control lies with the Nation. This is upon the 
theory that so long as Congress permits certain of its powers to 
lie dormant, the State during this period of suspension may with 
perfect propriety impose its will and regulate its citizens. But 
the moment Congress sees fit to call into play its hitherto unex- 
ercised authority, the moment it determines to invade the field 
itself and establish a rule of conduct applicable to the Nation as a 
whole, then all conflicting State legislation must give way. 
There can of course be no divided authority. To say that two 
sovereignties may have equal jurisdiction over the same matter, 
each alike being enabled to impose its own will, is a contradiction 
in terms. The authority of the Nation when once exerted is 
paramount and all-embracing. 

A striking illustration is to be found in the regulation of rail- 



CONSTITUTIONAL CONCEPTIONS 643 

road rates. State governments may fix local freight charges and 
establish passenger fares, which, if not confiscatory, must be 
observed by the carriers and the public alike. But the moment 
Congress determines that these rates impose an undue burden on 
interstate commerce, it has the undoubted right to remove all ob- 
stacles and obstructions, whatever the degree of their interfer- 
ence may be, the States being thereafter impotent to interfere. 
This is not because Congress has jurisdiction over State rates as 
such; but possessing, as it does, plenary power over interstate 
commerce, it has the undoubted right to control State rates 
whenever their regulation is necessary to its full and effective 
control over commerce among the States. This doctrine is of 
course essentially sound. A few States, however, responding to 
the misguided efforts of their railroad regulatory boards, are now 
importuning Congress to withdraw its indirect power of control 
over intrastate rates. It is believed that this movement has its 
origin, not because of any general alarm over the prospect of an 
unwarrantable invasion of States' rights, but because these local 
boards, chagrined at the thought of their own powers being cur- 
tailed, are sedulously fostering the notion that any outside inter- 
ference will work incalculable harm. 

The Eighteenth Amendment, prohibiting the manufacture, 
sale or transportation of intoxicating liquors for beverage pur- 
poses, is the only part of the Federal Constitution upon which 
any doubt has arisen as to the supremacy of National over 
State legislation. There is to be found at no other place a pro- 
vision similar to the one it contains, which gives both the Nation 
and the State concurrent jurisdiction to enforce its commands. 
This amendment affords the first and only instance where the 
people by express constitutional sanction have seen fit to have 
the State share with the Nation in the enactment of legislation 
concerning a matter over which the cloak of federal power has 
been extended. In a determined effort to banish liquor in all its 
forms, some States, moved to extremes by a blind but relentless 
fury, denounced its use for even proper medicinal purposes. 
Pressed forward by the new and restless spirit of the present age, 
which is eager enough to turn its back on the priceless store of 
learning accumulated only after centuries of slow and toilsome 
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effort, the lay legislator arrogantly substituted his judgment for 
that of the physician by denying the latter any voice in the 
matter at all. But Congress, with becoming moderation and self- 
restraint, has taken a different view, the use of liquor for medic- 
inal purposes being expressly sanctioned, although of course under 
appropriate safeguards. 

Here, then, is an express conflict in legislation between two 
sovereignties, each being empowered to enforce the commands of 
this Amendment. Sooner or later the controversy must find its 
way to the highest court in the land. If that tribunal is to be 
consistent with its past decisions, no one can doubt that it will 
again stoutly assert the absolute and undivided supremacy of 
the Nation over any matter committed to its charge, before 
whose will, as expressed in statutory form, conflicting State 
legislation must at once crumble. 

The fact that year by year the States have seen their own laws 
and even their own Constitutions fall before antagonistic national 
legislation, has induced a wide-spread notion that the Nation's 
sphere of action is without any limit whatever. The old 
spirit of local pride, which more than once threatened the Consti- 
tutional Convention with disruption and which came perilously 
near preventing the ratification of the precious instrument 
which it prepared, has almost disappeared. The sturdy self- 
reliance of the people of that age; their resentment at any sug- 
gestion that they were incapable of conducting their domestic 
affairs; their sublime faith in their ability to minister to their own 
local needs; and their instinctive repulsion to the notion that the 
people of one section should contribute to the tax burdens of 
another, are now thought to be unworthy traits which should be 
spurned instead of followed. The States, it is true, are still 
thought capable of constructing sewers or running state fairs; 
but with the Nation already staggering under the weight of a 
tremendous war debt, a determined effort is being made to use 
federal funds for almost every conceivable purpose. There was 
indeed a time when the people looked with anxious concern upon 
any attempted entrance by the Nation into unaccustomed 
fields; when the prevailing sentiment seemed to turn with bitter 
scorn against any proposed federal measures unless plainly au- 
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thorized; when great debates, both in and out of Congress, took 
place over the line of demarcation between State and Federal 
power; when any suggested encroachment of one upon the other 
called forth the spirited opposition of statesmen who, born under 
the shadow of the Constitution and inspired by its principles, 
were able to explain its meaning. 

Those days, unhappily for us, are of the past. On every hand 
we discern a growing inclination to disregard the true sphere of 
federal activity. The mighty stream of local self-reliance, whose 
current was once swift enough to overcome every suggestion of 
outside help or interference, is now but a stagnant pool. Follow- 
ing the policy of paying for things as they went along, and choos- 
ing to forego luxuries rather than submit to the crushing weight 
of enormous bond issues, the States were at one time under no 
compulsion to devise schemes for federal aid that they might 
escape the curse of their own folly. Their simple but unfaltering 
faith in their own wisdom to promote their own local welfare and 
happiness has been supplanted by the vapid notion that Con- 
gress alone possesses both the foresight and the means to reach 
this goal. 

There is an insistent demand that the Nation invade all pos- 
sible fields of legislative activity, without any serious thought 
being given to the boundaries beyond which it is powerless to go. 
Federal appropriations for maternity purposes are being made, 
federal laws to suppress lynching are being proposed, and federal 
measures to control education are being advocated, with only a 
handful of statesmen prepared to call attention to the radical 
departure from constitutional views which they all involve. 1 
And even when the Supreme Court, upon the sole ground that 
Congress was attempting to legislate respecting a subject over 
which the States alone possess jurisdiction, put its stamp of dis- 
approval upon an enactment designed, under the guise of a taxing 
statute, to regulate child labor, that tribunal met with malignant 
denunciation. All persons professing deep attachment to the 

1 During the debates in the House of Representatives on one of these measures, one of the mem- 
bers, with singular obtuseness, argued that the bill was constitutional under Art. 1, §8, cl. 1, of the 
Constitution, which empowers Congress to levy taxes, etc., to provide for the general welfare. 
Although this demonstrated a lamentable misconception of constitutional law, no other member 
attempted to expose its fallacy. 
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principles of the Constitution should have applauded its 
course. 1 

When, therefore, we stop to compare the constitutional con- 
ceptions of the present generation with those of a century and a 
quarter ago, we come to an affrighted realization of the fact that 
the Constitution, whose few paragraphs can be memorized with 
but trifling effort, is in greater need than ever of being expounded. 
Its precepts must be learned anew. Of all persons who should 
steadfastly resist any encroachments upon its integrity are the 
legislators assembled under its authority, all of whom by its own 
express terms are required to take a solemn oath to preserve and 
defend it. It is small wonder that the lawless mob, when called 
before the bar of justice, cynically invokes its provisions as a 
shield of protection, when visionary reformers are bent upon 
interpreting the instrument as giving unbridled license to go to 
any extreme, however laudable some of the ends may be. 

1 It must not be understood that I express any disapproval of this law from the standpoint of 
desirability. I am dealing with its constitutional aspect, and that only. 

William D. Riter. 



